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Part I 

a) Novel Scientific Evidence – The Frye Test

A novel scientific test not previously approved by the Appellate 
Division or the Supreme Court, must meet the test articulated in Frye vs. 
U.S., 293 F. 1013(D.C.1923) in order to be deemed admissible in 
evidence.

Initially, under the Frye test, expert testimony in fields involving novel 
scientific tests or technology, must meet the standard of “state of the art” 
scientific reliability.  Scientific reliability under Frye can be proven in 
three different manners.  

First, the expert may simply testify that the scientific community in his 
field accepts as reliable the foundational bases of his opinion.  

Secondly, scientific literature can evidence reliability where that 
literature reveals a consensus of acceptance regarding the technology.

Finally, a party proffering expert testimony may demonstrate reliability 
by pointing to existing judicial decisions of appellate authority that 
announce that particular evidence or testimony is generally accepted in 
the scientific community.

The burden of proof when demonstrating scientific reliability in a 
criminal case is by clear and convincing evidence.

b) The New Jersey View

In the landmark expert opinion case of State vs. Harvey, 151 N.J. 117, 
171(1997), the Supreme Court ruled that the proof of general 
acceptance within a scientific community can be elusive, and satisfying 
the test involves more than simply counting how many scientists accept 
the reliability of the selected technique. General acceptance entails the 
strict application of the scientific method, which requires an 
extraordinarily high level of proof based on prolonged, controlled, 
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consistent, and validated experience. The proponent of the technique has 
the burden to clearly establish general acceptance. 
 
The Frye test remains the accepted method of determining scientific 
reliability in criminal and quasi-criminal cases in New Jersey.  By 
contrast, a different standard is applied in civil cases under Daubert vs. 
Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 593–95(1993).  
 
c) Examples 
 
Child Sexual Assault Accommodation Syndrome - State vs. J.L.G., 234 
N.J. 265(2018). 
 
Horizontal Gaze Nystagmus Test – State vs. Doriguzzi, 334 N.J.Super 
530(App.Div.2000). 
 
Breathalyzer model 900A - Romano vs. Kimmelman, 96 N.J. 66(1984). 
 
Alcotest 7110 - State vs. Chun, 194 N.J. 54(2008). 
 
d) Commentary 
 
It is critical to note that, even under Frye, the view of the general 
scientific reliability of a technique may change over time.  By way of 
example, Child Sexual Assault Accommodation Syndrome (CSAAS) 
was initially accepted in 1993 by the New Jersey Supreme Court as 
sufficiently scientifically reliable to be admitted in evidence during of 
sex offenses perpetrated on young children.  At that time, the Court 
found that CSAAS would allow an expert witness to describe traits 
found in victims of such abuse to aid jurors in evaluating specific 
defenses.  However, as the years went on, serious questions were raised 
in the scientific community as to the reliability of CSAAS.  These 
doubts and concerns culminated in the rejection of CSAAS in 2018 as 
reliable evidence except to explain delayed disclosure by the child 
victim.  See State vs. J.L.G., 234 N.J. 265(2018).  This history should 
serve as an example as to the dynamic nature of scientific evidence.  
 



By contrast, in 2000, the Appellate Division ruled that evidence 
developed by way of the Horizontal Gaze Nystagmus test did not meet 
the Frye standard of scientific reliability.  However, in the intervening 
decades, there has been additional published case law in other 
jurisdictions accepting this procedure.  Accordingly, it may well be that 
given the developments in the law around the United States since the 
year 2000, a New Jersey court of Appellate Authority today may well 
find that the Horizontal Gaze Nystagmus test is now deemed to be 
sufficiently reliable to be used as evidence in a drunk-driving trial. 
 
 

Part II  
The Olenowski Challenge 

 
a) Appellate Division Unpublished Decision 

State vs. Olenowski, 2018 WL 6174766 
 
N.J.R.E. 702 provides for the admission of expert testimony: 
 

If scientific, technical, or other specialized 
knowledge will assert the trier of fact to 
understand the evidence or to determine a fact in 
issue, a witness qualified as an expert by 
knowledge, skill, experience, training, or 
education may testify thereto in the form of an 
opinion or otherwise. 

 
Expert testimony that is scientific in nature is only admissible if the 
method used by the expert has “a sufficient scientific basis to produce 
uniform and reasonably reliable results so as to contribute materially to 
the ascertainment of the truth.” State vs. Kelly, 97 N.J. 178, 210(1984) 
(citations omitted).  In State vs. Bealor, 187 N.J. 574, 592-93(2006), the 
Court noted that: “As part of their required course of study, police 
officers must be trained in detecting drug-induced intoxication.” When 
dealing with scientific evidence, this State has adopted the Frye standard 
of admissibility as set forth in State vs. Harvey, 151 N.J. 117, 169-
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70(1997).  A proponent of a newly devised scientific technology can 
prove its general acceptance in three ways: 
 

(1) by expert testimony as to the general 
acceptance, among those in the profession, of the 
premises on which the proffered expert witness 
based his or her analysis; 
 
(2) by authoritative scientific and legal writings 
indicating that the scientific community accepts 
the premises underlying the proffered testimony; 
and 
 
(3) by judicial opinions that indicate the expert's 
premises have gained general acceptance. 

 
The judge found DRE evidence “qualifies as scientific evidence subject 
to judicial gatekeeping,” and stated: 
 

[B]ecause of the scientific background of many of 
the steps of the protocol, DRE evidence, taken as 
a whole, qualifies as being scientific enough to 
trigger a ruling under the Frye-Harvey standard. 
The [c]ourt agrees with [d]efendant that DRE 
evidence is indeed scientific. 

 
As to the reliability of DRE evidence here, Judge DeMarzo found: 
 

Nevertheless, New Jersey's continued reliance on 
DRE evidence indicates the willingness that it still 
finds it to be generally acceptable and reliable in 
the scientific community. As previously stated, a 
scientific method can be disputed, but the 
evidence it procures remains admissible. 
Moreover, Dr. Pandina's disagreement of such 
acceptance cannot in itself overturn the reliability 
of certain scientific subject-matter because its 
acceptability does not turn on a unanimous or 
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universal agreement. For these reasons, DRE 
evidence satisfies the three requirements outlined 
in Harvey. 

 
Certification granted 236 N.J. 622 (2018) 
 
b.) Olenowski November 18, 2019 Order appointing a special master. 
 
c) Progress of the hearing before Judge Lisa and discussion of potential 
range of outcomes. 
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