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Part I 

Six Pieces of Pennsylvania Post-Conviction Advice 

You Should Provide Your New Jersey Client 
 

 

1) The Pennsylvania conviction will count for sentence enhancement purposes on a 

subsequent New Jersey offense. State vs. Cromwell, 194 N.J.Super 

519(App.Div.1984); State vs. Regan, 209 N.J.Super 596(App.Div.1986). 

 

2) A Pennsylvania DWI conviction is entered under a statute that is substantially 

similar to the N.J. DWI statute in that our law penalizes driving while under the 

influence of alcohol, regardless of the BAC. N.J.S.A. 39:4-50(a)(3).  See State vs. 

Zeikel, 423 N.J.Super 34(App.Div.2011) (NY DWAI); DMV vs. Lawrence, 194 

N.J.Super 1(App.Div.1983).  But see N.J. Division of Motor Vehicles vs. Ripley, 

364 N.J.Super 343(App.Div.2003) (Utah statute not substantially similar). 

 

3) In conformity with the Interstate Driver License Compact (the Compact), 

N.J.S.A. 39:5D–1, the New Jersey MVC will impose an administrative suspension 

pegged to the offense level as opposed to the suspension that was imposed in 

Pennsylvania. State vs. Egan, 103 N.J. 350, 355-56(1986).  See also N.J.A.C. 

13:19-11.1(a).  In such circumstances, defendant's suspension is explicitly 

authorized by N.J.S.A. 39:5D-4(a)(2). In re Johnson, 226 N.J.Super 

1(App.Div.1988); DMV vs. Pepe, 379 N.J.Super 411(App.Div.2005); Boyd vs. 

DMV, 307 N.J.Super 356(App.Div.1998); 

 

4) The Pennsylvania conviction will trigger a $3000 MVC surcharge against the 

New Jersey resident driver; 

 

5) A conviction for driving while intoxicated (DWI) in Pennsylvania (or another 

state) qualifies as a predicate conviction that can support an in-state conviction for 

driving during a second license suspension for DWI. N.J.S.A. 2C:40–26(b); 

 

6) There is an open question as to whether a successful diversion through the 

Pennsylvania ARD program constitutes a second, third or subsequent “violation” 

for purposes of sentence enhancement.  
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Part II 

Elements of the Pennsylvania DWI Offenses 
 

 

1) Driving Under the Influence of Alcohol: It is unlawful to operate a motor 

vehicle in the Commonwealth: (A) “after imbibing a sufficient amount of alcohol 

such that the individual is rendered incapable of safely driving, operating or being 

in actual physical control of the movement of the vehicle;” 75 Pa.C.S. §3802(a)(1); 

or (B) “after imbibing a sufficient amount of alcohol such that the alcohol 

concentration in the individual’s blood or breath is at least [0.08% but less than 

0.10%], [at least 0.10% but less than 0.16%, [0.16% higher] within two hours after 

the individual has driven, operated or been in actual physical control of the 

movement of the vehicle;” 75 Pa.C.S. §3802(a)(2),(b), (c). 

 

2) Driving Under the Influence of Controlled Substances: It is unlawful to operate 

a motor vehicle in the Commonwealth if there is in an individual’s blood: (A) any 

Schedule I controlled substance as defined in Pennsylvania’s “Controlled 

Substance, Drug, Device and Cosmetic Act,” 35 Pa.C.S. 780-101, et. seq.; (B) any 

Schedule II or Schedule III controlled substance as defined in Pennsylvania’s 

“Controlled Substance, Drug, Device and Cosmetic Act,” 35 Pa.C.S. 780-101, et. 

seq., “which has not been medically prescribed for the individual;” (C) “any 

metabolite of a substance” under Schedule I or under Schedules II or III; (D) “is 

under the influence of a drug or combination of drugs to a degree which impairs 

the individual’s ability to safely, drive, operate or be in actual physical control of 

the movement of the vehicle;” (E) “is under the combined influence of alcohol and 

a drug or combination of drugs to a degree which impairs the individual’s ability to 

safely drive, operate or be in actual physical control of the movement of the 

vehicle;” or (F) “is under the influence of a solvent or noxious substance.” 75 

Pa.C.S. §3802(d). 

 

3) Chemical Testing: (A) While the statute says “blood or breath” will be tested, 

blood testing is the method used. (B) Portable breathalyzers (PBTs) can be used to 

determine probable cause for an arrest but cannot are inadmissible as proof of 

intoxication. Commonwealth vs. Stanley, 427 Pa.Super 422(1993). 

 

4) Minors: “An individual who is under 21 years of age.” 75 Pa.C.S. §3801.  It is 

illegal for a minor to operate a motor vehicle with a blood alcohol concentration of 



0.02% or greater. 75 Pa.C.S. §3802(e). Ninety (90) day license suspension for 

minor in A.R.D. 

 

5) Crime: Driving Under the Influence is a crime. The grading of the crime 

depends upon the level of impairment and the number of previous offenses. 75 

Pa.C.S. §3803. See Appendix. 

 

6) Commencement of Action: D.U.I. charges can be placed on a summons or on a 

warrant depending upon a number of factors including, but not limited to, whether 

additional charges are filed, the number of previous offenses, the perceived risk of 

offender’s danger to the community. Pa. R. Crim. P. No. 519(A).  If charges are 

placed on a summons, offender will receive notice to attend a preliminary hearing 

at a later date.  If the charges are placed on a warrant, offender must be taken into 

custody and brought before a Magisterial District Judge (“MDJ”) forthwith who 

will set bail release conditions.  

 

7) Bail/Pretrial Supervision: Because D.U.I. is an offense under the Pennsylvania 

Crimes Code, bail must be set by a Magisterial District Judge.  For first offenders, 

bail is customarily set at R.O.R. or an unsecured cash amount.  For second or 

subsequent offenders, bail is customarily set at a higher unsecured cash amount or 

a secured cash amount with a ten percent (10%) option.  Pretrial release conditions 

with pretrial supervision by the County Adult Probation office can be imposed 

such as – refrain from consumption of alcohol or non-prescription controlled 

substances. Pa. R. Crim. P. Nos. 523-528.  An offender’s driving privileges cannot 

be suspended as a bail condition.  There are no bail guidelines. MDJs are not 

necessarily attorneys. MDJs are elected to six (6) year terms in their districts.  For 

these reasons, bail release conditions are not uniform. Offender can request a bail 

modification hearing in the Court of Common Pleas. 

 

8) Preliminary Hearing: A preliminary hearing must take place at the MDJ level 

where the Commonwealth must present a prima facie case that an offense has 

likely occurred and the accused is the likely offender. Pa. R. Crim. P. No. 543. 

Defendants have full due process rights including right to counsel, cross-

examination, stenographic recording, compulsory attendance of witnesses, etc. Pa. 

R. Crim. P. No. 542 & 545.  If the MDJ finds a prima facie case has been 

established, the case is transferred to the Court of Common Pleas for prosecution 

by the District Attorney.  The arresting officer will prosecute the preliminary 



hearing in the absence of more serious accompanying charges such as homicide by 

vehicle. 

 

9) Accelerated Rehabilitative Disposition (A.R.D.): First time offenders are 

eligible for A.R.D. unless: (a) prior offense within ten (10) years; (b) there is an 

accident resulting in death or serious bodily injury to anyone other than accused; 

and (c) there was a passenger under the age of 14 in accused’s vehicle. 75 Pa.C.S. 

§3807(a). 

 

10) Jury Trial: Because D.U.I. is a crime, an accused has a right to a jury trial 

except in the case of an ungraded misdemeanor because the maximum penalty is 

six months incarceration. Only first offenses – general impairment or blood alcohol 

concentration of .10% or less – are ungraded misdemeanors. Pa. Const. Art. 1, §6. 

 

11) Expert Witness Testimony: Pennsylvania is a Frye vs. United States, 293 F. 

1013(D.C.Cir.1923) jurisdiction. Cummins vs. Rosa, 846 A.2d 148(Pa.2004). 

 

12) Miscellaneous Pre-Sentencing: (A) Prior to sentencing, offenders must 

undergo a drug and alcohol assessment and a Court Reporting Network (“CRN”) 

evaluation.  75 Pa.C.S. §3814 and §3816. (B) Offender not entitled to deferred 

sentencing, but usually Court will be grant if requested and always will grant if 

assessment and evaluation are not completed because Court is prohibited from 

sentencing in the absence of same. (C) Offender is not entitled to a Pre-Sentence 

Investigation, but Court will request if there is a need such as a criminal history. 

Pa. R. Crim. P. 702(A).  

 

13) Ten Year Look Back: There is a ten (10) year look-back for sentencing 

enhancements.  The prior offense must have occurred within ten (10) years of the 

date of the offense for which offender is being sentenced. 75 Pa.C.S. §3806. 

 

14) Graduated Sentencing: See Appendix. 

 

15) Miscellaneous Post-Sentencing: (A) Where there is a third offense, or a second 

offense with a .16% or greater bac or a second offense controlled substance 

conviction, the post-custody period of parole supervision will be five years. 75 

Pa.C.S. §3804(d). 

 



16) Loss of Driving Privileges: (A) Executed and enforced solely through 

PENNDOT. The Courts no longer take the physical driver’s licenses at sentencing. 

Rather, the Courts notify PENNDOT which sends a suspension letter which is 

effective thirty (30) days after the date of the letter.  If an offender believes the 

suspension is inappropriate, the offender can commence a civil proceeding to 

contest the validity of the suspension and bears the burden of proof. (B) See 

Appendix for lengths of suspensions. 

 

17) Driving While Suspended D.U.I. Related: If offender operates a motor vehicle 

while suspended from an A.R.D. admission, a D.U.I. conviction or a substantially 

similar out-of-state conviction, the penalties include a mandatory sixty (60) day 

term of incarceration and one year suspension of driving privileges with graduated 

penalties for subsequent offenses. 75 Pa.C.S. §1543(b). 

 

18) Ignition Interlock: Ignition Interlock is required for all post-D.U.I. conviction 

restorations for 12 or 18 months depending upon the level of impairment and the 

number of prior offenses.  However, there is an opportunity to cut the Ignition 

Interlock length in half. 75 Pa.C.S. §3805. 

 

19) Refusal to Submit to Chemical Testing: The implied consent law requires 

licensed drivers to submit to a chemical test of blood or breath to determine blood 

alcohol content or the presence of a controlled substance if the police officer “has 

reasonable grounds to believe the person to have been driving, operating or in 

actual physical control of the movement of a motor vehicle while under the 

influence.” 75 Pa.C.S. §1547(a).  Failure to consent will result in a one year license 

revocation for a first offense and eighteen months for a subsequent offense. 75 

Pa.C.S. §1547(b).  A police officer must provide “O’Connell” warnings which 

advises offender that he cannot refuse consent and if he fails to submit to a 

chemical test his license will be suspended. Commonwealth vs. O’Connell, 521 Pa. 

242(1989). While confusion often occurs where a police officer provides 

“O’Connell” warnings and Miranda rights at the same time, the Pennsylvania 

Supreme Court has stated that is not grounds to prevail in a license suspension 

appeal. See e.g., DOT v. Scott, 546 Pa. 241 (1995). See also Mackey vs. Montrym, 

443 U.S. 1(1979) (pre-conviction d/l suspension prior to conviction). See also 

Pennsylvania vs. Muniz, 496 U.S. 582(1990) (Admissions and non-testimonial 

evidence – Admissions made during breath-test refusal). 

 



20) Driver’s License Compact: Pennsylvania is a signatory to the Driver’s License 

Compact. 75 Pa.C.S. §1581.  Accordingly, the Commonwealth will report out-of-

state drivers who have received A.R.D. dispositions or D.U.I. convictions to 

signatory states.  

 

21) Expungements: Successful completion of A.R.D. will result in eligibility for 

expungement.  The Court of Common Pleas is supposed to process expungements 

automatically, but that does not always occur. 18 Pa.C.S. §9122.  After ten (10) 

years, offender may be eligible for “clean slate” or “limited access.” 18 Pa.C.S. 

§9122.1. 

 

22) Occupational Limited License: Pennsylvania has an “Occupational Limited 

License” or work license. Offender must petition PENNDOT.  However, OLL is 

not available for D.U.I. convictions. 75 Pa.C.S. §1553. 
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