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PART I 

BEYOND THE DAUBERT HEARING 
 

New Jersey defense counsel and prosecutors may get dragged into an early 

9510 trial in a number of ways prior to an official determination as to 

scientific reliability by a court of appellate authority.  

 

For example:  A municipal Court judge may rule that the instrument has 

already been approved as per both statute and the N.J.A.C.: 

 

N.J.S.A. 39:4-50.3 provides in part: Chemical analyses of the 

arrested person's breath, to be considered valid under the 

provisions of this act, shall have been performed according to 

methods approved by the Attorney General, and by a person 

certified for this purpose by the Attorney General. The Attorney 

General is authorized to approve satisfactory techniques or 

methods, to ascertain the qualifications and competence of 

individuals to conduct such analyses, and to make certifications 

of such individuals, which certifications shall be subject to 

termination or revocation at the discretion of the Attorney 

General.  

 

13:51–3.5 Approved instruments for the testing of a person's breath by 

chemical analysis. 

 

(a) The Attorney General, pursuant [N.J.S.A. 39:4-50.3] 

approves the following instruments for use in the testing of a 

person's breath by chemical analysis: 

 

1) The Alcotest 7110 MKIII, is a chemical breath 

test instrument that employs both infrared analysis 

and electrochemical analysis as a dual system of 

chemical breath testing and is an approved 

instrument for use in the testing of a person's 

breath by chemical analysis. 

 

2) The Alcotest 9510 is a chemical breath test 

instrument that employs both infrared analysis and  



 

 

electrochemical analysis as a dual system of 

chemical breath testing and is an approved 

instrument for use in the testing of a person's 

breath by chemical analysis.  [effective 2/8/18] 

 

 

The trial court may borrow from an unrelated, previously decided case and 

bootstrap scientific reliability. E.g., using State vs. Chun, 194 N.J. 54(2008) 

or State vs. Foley, 370 N.J.Super 341(LawDiv.2003). 

 

State vs. Abeskaron, 326 N.J.Super 110(App.Div.1999) 

(finding laser speed-measuring device scientifically reliable 

based upon an unrelated, unreported, moot case in the Law 

Division.) See also State vs. Boyington, 159 N.J.Super 

426(LawDiv.1978) (Decatur RA-Gun scientifically reliable due 

to the fact it is Doppler-based.) 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 
PART II 

TRIAL VENUE 
 

The A.G. Guidance from December 30th mandates that when the defense 

files a motion for a Daubert Hearing as to scientific reliability, the municipal 

prosecutor must immediately inform his county prosecutor liaison who will 

then notify DCJ.  Prosecutors should also inform their courts that the 

challenge will be forwarded to DCJ for review and consideration for a 

motion for direct certification. Such defendants may be named in a 

consolidated reliability hearing before the Supreme Court or a special 

adjudicator.  

 

Prosecutors should advise defendants who pursue such motions that the Court has 

held that the defense is responsible for its own litigation expenses, including expert 

witnesses.  

 

There is no exception or consideration in the Guidance for defendants who are 

represented by the municipal public defender.  

 

(See N.J.S.A. 2B:24-6(a) - All necessary services and facilities of representation, 

including both expert and lay investigation and testimony as well as other 

preparations, shall be provided in every case.  The municipality shall be                                                                            

responsible for payment for services pursuant to this section.  The factors of need 

and real value to a defendant may be weighed against the financial constraints of 

the municipality in determining the necessary services and facilities of 

representation.  The final determination as to necessity for services required 

pursuant to this section shall be made by the Court.”) 

 

See also In re Cannady, 126 N.J. 486(1991) Payment of ancillary services for an 

indigent defendant not represented by OPD. 

 

Given the Attorney General’s posture, it is impossible to predict where the case 

will be tried. 

 

For example: 

 

It may be tried in Superior Court with that judge doing both the 

Daubert Hearing and the trial on the merits; or 

 



 

 

It may be tried entirely in municipal court as to all issues; or 

 

It may be tried in municipal court following a remand from the 

findings of a Special Adjudicator and a review by a court of appellate 

authority; or 

 

None of the above! 

 

Instructors’ comments: Consider that the backlog of cases since May 2023 may 

trigger an enormous flood of 9510 cases from each of our twenty-one counties.  It 

is possible the Attorney General will be flooded with these Daubert notices by the 

hundreds! 

 

Notice that the Guidance puts the burden of challenging the scientific reliability on 

the defense rather than on the party who has the burden of going forward with 

going forward with the evidence and the burden proof on the evidence tendered to 

the trial court. 

 

See generally N.J.R.E. 101(b): 

  

(1) “Burden of persuasion” means the obligation of a party to meet the 

requirements of a rule of law that the fact be proved by a 

preponderance of the evidence, by clear and convincing evidence, 

beyond a reasonable doubt, or such other standard as required by law. 

 

(2) “Burden of producing evidence” means the obligation of a party to 

introduce evidence when necessary to avoid the risk of a judgment or 

peremptory finding against that party on an issue of fact. 

 

The Guidance also violates the notions of separation of powers and judicial 

independence in that it assumes that municipal court judgers will simply adjourn 

their 9510 cases indefinitely in order to allow the Attorney General to pursue a 104 

hearing in another court.  This position shows no deference to the defendant’s right 

to a speedy trial. 

 

 

 

 

 

https://law.justia.com/codes/new-jersey/title-2b/section-2b-24-6/
https://law.justia.com/codes/new-jersey/title-2b/section-2b-24-6/


 

 
PART III 

PRETRIAL MOTIONS 
 

The filing of a motion related to scientific reliability is a matter of tactical 

significance. The controlling Rule of Court is 7:7-2: 

 

a) How Made. Except as otherwise provided by Rule. 7:5-2 

(motion to suppress), motions in the municipal court and 

answers to motions, if any, shall be made orally, unless the 

court directs that the motion and answer be in writing.  Oral 

testimony or affidavits in support of or in opposition to the 

motion may be required by the court in its discretion. 

 

b) Hearings. A motion made before trial shall be determined 

before trial unless the court, in the interest of justice, directs 

that it be heard during or after trial. 

 

There is really no motion to be filed by the defense as to scientific reliability 

since the defense has no affirmative burden of going forward with that 

evidence.  Defense counsel may wish to write to the prosecutor and court 

indicating that there will be an objection to the admissibility of the 9510 

evidence unless (or until) there has been a finding of scientific reliability in 

conformity with Daubert. 

 

Another option is to do nothing!  Wait until jeopardy attaches at trial (first 

witness sworn).  When the State seeks to introduce the 9510 evidence in the 

absence of a Daubert hearing, defense should interpose an objection based 

upon the lack of proof of scientific reliability.  An application for an 

adjournment at that point by the State raises significant double jeopardy 

issues. State vs. O’Keefe, 135 N.J.Super 430(LawDiv.1975).  Of course, the 

argument from the State will be that by failing to put the State on notice, the 

defendant waived his right to a Daubert Hearing.  Of course, even if this 

argument were legally significant, there is still no basis for admitting 9510 

readings in the absence of a judicial determination by either the trial court or 

a court of appellate authority as to scientific reliability. 

 

 

 

 



 
 

PART IV 

FOUNDATIONAL DOCUMENTS AT TRIAL 
 

Instructions from the Attorney General – December 30, 2025 

 

1) Proceed in the normal manner establishing (by clear and 

convincing evidence) that: 

 

a) The device was in proper working order at the time of the 

test; 

 

b) The operator was certified; and 

 

c) The test was administered according to official procedures.  

 

[Note: Nothing new here. These elements were originally established in 

Romano vs. Kimmerlman, 96 N.J. 66, 81(1984).] 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 
2) Core foundational documents. 

 

For 7110 cases, the Core Foundational 

Documents are as follows: 
 

 
 

 
  

 



 

 

 

Alcotest 9510 cases:  

 

The A.G. Guidance from December 30th sets forth the core foundational 

documents the State should introduce in a 9510 case.  Although several of 

these documents were initially required by Chun, several are entirely new.  

 

Given the nature of the Guidance, defense counsel should treat these as a 

stipulation by the State and move to exclude the readings when the 

prosecutor fails to offer one(or more likely, several) of them in evidence.  

 

The named documents are as follows: 

 

a) Most recent certification report prior to a defendant’s test 

(Control, Linearity); 

 

b) Parameter report; 

 

c) Wet and dry adjust; 

 

d) Cylinder installation reports; 

 

e) All certificates of analysis for the simulator solution, 

including simulator, dry gas and barometer; 

 

f) The instrument certificate of accuracy; and 

 

g) The credentials of the coordinator who performed the 

certification. 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 
 

 

 

 

 

 

 

 

 

 

 

PART V 

ATTORNEY GENERAL GUIDANCE 

OF DECEMBER 30, 2025 
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To:  All County Prosecutors 
  All Municipal Prosecutors  
   
From:  Theresa Hilton, Director, Division of Criminal Justice  
 
Date:  December 30, 2025 
 
Subject: Guidance on Prosecutions with Alcotest 9510 Instruments 
 

The following instructions apply to all prosecutions utilizing the Alcotest 9510 breath-
testing instrument to determine an individual’s blood alcohol content (“BAC”).  
 

Previously Stayed Cases 
 

Pursuant to the Supreme Court’s Order, dated December 19, 2025, the limited stay of 
9510 DWI matters is lifted, and all matters should proceed in the normal course, including 
prosecutions relying on Alcotest 9510 readings.  

 
      The Law Remains Unchanged 
 

The Supreme Court dismissed the reliability challenge to the Alcotest 9510 presented 
in State v. Cunningham after defendant moved to withdraw her motion for a reliability hearing, 
and no other defendant or amici was willing to serve as the named party in the case. 
Therefore, prosecutors should continue to rely on prior precedent, including State v. Chun, 
194 N.J. 54 (2008) (upholding established principles of breath testing generally, and the 
reliability of the Alcotest 7110 specifically), and State v. Olenowski, 253 N.J. 133 (2023) 
(clarifying legal framework for challenges to reliability of novel scientific evidence in the 
criminal context). 

 
Prosecutors seeking to admit breath-testing results from an Alcotest 9510 system 

should proceed in the normal manner, establishing that: (1) the instrument was in proper 
working order at the time of the test; (2) that the operator was certified; and (3) that the test 



 
 

2 

was administered according to official procedure. Chun, 194 N.J. at 54 (citing Romano v. 
Kimmelman, 96 N.J. 66, 81 (1984)). The State shall offer into evidence the most recent 
certification report prior to a defendant’s test, including control tests, linearity tests, the 
parameter report, wet and dry adjust, cylinder installation reports, all certificates of analysis 
for the simulator solution, simulator, dry gas, and barometer, the instrument certificate of 
accuracy, and the credentials of the coordinator who performed the certification. See Chun, 
194 N.J. at 154. 

 
      Future Reliability Challenges 
 

The upgrade from the Alcotest 7110 to the Alcotest 9510 does not change the 
Supreme Court’s historic acceptance of breath testing as a reliable means of determining an 
individual’s blood alcohol content. Despite that fact, defendant Cunningham and amici initially 
sought to challenge the reliability of the Alcotest 9510 instrument specifically; however, the 
matter was dismissed before any challenges specific to the instrument were heard. If there 
are future Daubert-Olenowski challenges to the reliability of the Alcotest 9510 specifically, the 
State will continue to seek to consolidate those challenges to be heard at a Statewide level.   

 
Accordingly, any prosecutor handling a DWI matter in which the defendant files a 

Daubert-Olenowski motion, or is informed that such a motion will be forthcoming, must 
immediately communicate that fact to their County Prosecutors Office Municipal Prosecutor 
Liaison, who is to then notify the Division of Criminal Justice. 

 
Prosecutors should also inform their court that the challenge will be forwarded to the 

Division of Criminal Justice for review and consideration for a motion for direct certification. It 
is possible that such defendants may become named defendants in a reliability hearing 
before the Supreme Court and likely a Special Adjudicator. In order to prevent undue delay or 
inefficiency, prosecutors should advise defendants pursuing such motions that the Supreme 
Court in Cunningham repeatedly held that the defense was responsible for its own litigation 
expenses, including the cost of any defense expert witnesses the defense believed necessary 
to support its motion. 
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